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Social Media
Forms of electronic communications through which
users create online communities to share information,
ideas, personal messages, and other content. Merriam-
Webster.com.



• Social media offers an opportunity for a city and its
officials to have greater communication with the public
about city news and events.

• It also creates challenges from the employment
perspective when public employees manage city
accounts or when city employees use social media
during off duty time.

Social Media



• First Amendment

• Screening of Applicants

• Public Information Act

• Open Meetings Act

Social Media in the 
Workplace



First Amendment

• Off Duty Use of Social Media by Government 
employees

• Employee Management of Government 
Accounts



People who learned their lesson the hard way . . . 

• Before boarding flight to South Africa, PR Exec tweeted “Going to Africa, 
Hope I don’t get AIDS. Just kidding. I’m white!” She landed to a message 
from her manager informing her she’d been fired. 

• A baseball fan threw a beer
can that narrowly missed an
Orioles outfielder during a
game. Social media lit up and
it wasn’t long before the
individual (ironically, a sports
journalist) was outed – and
eventually fired.



People who learned their lesson the hard way . . . 

• A York University professor posted anti-Semitic 
posts on Facebook and defended them by saying 
he had a responsibility to “promote and bring 
awareness to historical circumstances.” He was 
fired shortly after. 



People who learned their lesson the hard way . . . 

• A school social media
manager was handling
the social media accounts
for a public school district
when a snow storm
threatened to close
schools. Her response to
a student resulted in her
termination.



People who learned their lesson the hard way . . . 

A teacher was fired after tweeting nearly-nude photos and 
other posts such as: 

“Watching a drug bust go down in the parking lot. It’s 
funny cuz I have weed in my car in the staff parking lot.”



First Amendment

Off Duty Use of Social Media by Public Employees

When is the speech of an off duty public employee 
protected by the First Amendment? 



First Amendment
Employee Conduct

“To the extent that the Illinois Supreme Court’s opinion may be read to 
suggest that teachers may constitutionally be compelled to relinquish 
the First Amendment rights they would otherwise enjoy as citizens to 
comment on matter of public interest in connection with the operation 
of the public schools in which they work, it proceeds on a premise that 
has been unequivocally rejected in numerous prior decisions of this 
Court.” 

Pickering v. Bd. of Ed. of Twp. High Sch. Dist. 205, Will Cty., Illinois, 
391 U.S. 563, 568, 88 S. Ct. 1731, 1734, 20 L. Ed. 2d 811 (1968)



First Amendment
Employee Conduct

When may a city employee 
be disciplined for behavior 
or posts on social media?



First Amendment
Employee Conduct

Courts must balance
the right as an
employer to regulate
conduct of employees
versus the employee’s
right to speak freely.



First Amendment
Employee Conduct

Pickering – The Connick Three Part Test:

(1)Whether the employee spoke as a citizen on a
matter of public concern

(2)Whether the employee’s First Amendment
interests in speaking outweigh the interest of the
government, as an employer, in providing
effective and efficient services; and

(3)Whether the employee has shown that the
speech played a substantial part in the
government’s employment decision.

Pickering v. Bd. of Educ. Of Twp. High Sch. Dist. 205, Will County, 391
U.S. 563 (1968); Connick v. Myers, 461 US 138 (1983).



First Amendment
Employee Conduct

We hold that when public employees make statements
pursuant to their official duties, the employees are not
speaking as citizens for First Amendment purposes, and
the Constitution does not insulate their communications
from employer discipline.

Garcetti v. Ceballos, 547 U.S. 410, 421, 126 S. Ct. 1951,
1960, 164 L. Ed. 2d 689 (2006)

Did the employee speak as a citizen on a 
matter of public concern?



First Amendment
Employee Conduct

Kevin Colvin thought he could pull a fast one on his manager
while interning at Anglo Irish Bank.

Colvin told his supervisor, Paul Davis, that he was going to miss
work due to a "family emergency." Turns out his “family
emergency” was a Halloween party. Davis discovered as much
after Colvin posted a questionable image on his Facebook page.



First Amendment
Employee Conduct



First Amendment
Employee Conduct

Rant: can we acknowledge the horrible school
bus drivers? I'm in PA almost on the NY boarder
[sic] bear [sic] Erie and they are hella scary.
Daily I get ran [sic] off the berm of our
completely wide enough road and today one
asked me to t-bone it. I end this rant saying I
don't give a flying shit about those babies and I
will gladly smash into a school bus[.]

Carr v. Dep't of Transportation, 
230 A.3d 1075, 1077 (Pa. 2020)



First Amendment
Employee Conduct

Maryland firefighter sued his employer, a county
fire department, after it fired him for several of his
social media posts about beating up a liberal
(among other things) that the employer said
violated its social media policy.

Grutzmacher v. Howard County, 851 F.3d 332 
(4th Cir. 2017).



First Amendment
Employee Conduct

Did the employee’s First Amendment 
interests in speaking outweigh the interest 

of the government, as an employer, in 
providing effective and efficient services?

[T]he governmental employer's burden in the balancing process is
reduced not only by the extent to which the employee's speech is less
than substantially on a matter of public concern but also by the extent to
which the employer's challenged speech restriction is limited or
minimal.

Commc'ns Workers of Am. v. Ector Cty. Hosp. Dist., 467 F.3d 427, 437
(5th Cir. 2006)



First Amendment
Employee Conduct

Bennett, an emergency telecommunicator, used racial
slurs on social media on the night of the 2016 presidential
election. In analyzing the case, the 6th Circuit said:

Had Bennett's profile been private, or had it not
indicated that she worked for Metro, Metro's argument
for terminating Bennett would not be as strong.

Bennett v. Metro. Gov't of Nashville & Davidson Cty., Tennessee, 977 F.3d 530,
541 (6th Cir. 2020), cert. denied sub nom. Bennett v. Nashville, TN, No. 20-1078,
2021 WL 2519108 (U.S. June 21, 2021)



First Amendment
Employee Conduct

County hospital district had significant interest, for First
Amendment free speech purposes, in having its employees
adhere to its uniform non-adornment policy. The 5th Circuit
said:

If “Union Yes”—and/or “Union No”—buttons are allowed, 
so must employees be allowed to wear on their uniforms at 
work buttons addressing other topics of equal or greater 
public concern, such as, for example, “Abortion is Murder,” 
“No Gay Marriage,” “Deport Illegals Now” and the like.

Commc'ns Workers of Am. v. Ector Cty. Hosp. Dist., 467 F.3d 
427, 441 (5th Cir. 2006)



First Amendment
Employee Conduct

Did the employee show that the speech 
played a substantial part in the 

government’s employment decision?

Plaintiff alleging retaliation for the exercise of First Amendment
rights of free speech and petition must initially show that protected
conduct was substantial or motivating factor in defendant's decision,
and if so, the burden shifts to defendant to show by a preponderance
of evidence that it would have reached the same decision even in the
absence of the protected conduct; it is insufficient for defendant to
show merely that it could have reached the same decision.

CarePartners, LLC v. Lashway, 545 F.3d 867 (9th Cir. 2008)



First Amendment
Employee Conduct

To prevail, Umbehr must show that the termination of his
contract was motivated by his speech on a matter of public
concern, an initial showing that requires him to prove more than
the mere fact that he criticized the Board members before they
terminated him. If he can make that showing, the Board will have
a valid defense if it can show, by a preponderance of the evidence,
that, in light of their knowledge, perceptions, and policies at the
time of the termination, the Board members would have
terminated the contract regardless of his speech. See Mt. Healthy
City Bd. of Ed. v. Doyle, 429 U.S. 274, 97 S.Ct. 568, 50 L.Ed.2d
471 (1977).

Bd. of Cty. Comm'rs, Wabaunsee Cty., Kan. v. Umbehr, 518 U.S.
668, 685, 116 S. Ct. 2342, 2352, 135 L. Ed. 2d 843 (1996)

Burden of 
Proof Shifts 
to Employer



• Hate speech of any kind (regarding any protected 
classes),

• Speech that is severe enough to constitute a hostile 
work environment (regarding any protected classes),

• Threats to employee safety or of workplace violence,

• Trade secrets, and

• Confidential and proprietary company information.

Employee Social Media Posts During Turbulent Times (natlawreview.com)

What speech crosses the line?

https://www.natlawreview.com/article/social-media-posts-during-turbulent-times-faqs-employee-rights-and-employer


First Amendment

Employee Management of City 
Social Media Accounts



First Amendment
Employee Management of City 

Accounts

Governmental entities, like private companies,
should have policies and conduct training for
employees entrusted with managing the entity’s
social media accounts.

Mistakes can and do happen…



Social Media



First Amendment
Employee Management of City 

Accounts

Can a governmental entity block certain users from
accessing and interacting with the entity’s social
media account?

Probably not. 



First Amendment
City Accounts

The court found that the President created a 
“public forum” by intentionally opening his 
social media account for public discussion, and 
thus, First Amendment prohibited him from 
discriminating against social media users by 
blocking them based on their disfavored 
viewpoint criticizing him and his policies…

Knight First Amendment Inst. at Columbia 
Univ. v. Trump, 928 F.3d 226 (2d Cir. 2019)



First Amendment

Citizen Comments on City Social 
Media Accounts: 

Can Comments Be Removed? 



First Amendment

Hunt County Sheriff’s Office Facebook page was a 
public forum for purposes of the First Amendment 
and removing comments and users critical of the 
Sheriff’s Office constituted a constitutional 
violation.

Robinson v. Hunt Cty., Texas, 921 F.3d 440 (5th 
Cir. 2019), reh'g denied (May 16, 2019)



First Amendment
Tips for Employees Managing City Accounts

Remain content-neutral in the moderation of any 
city social media page.

Do not delete comments or block users for being 
critical or for supporting/opposing a matter 
discussed on the page.  

Encourage governmental bodies to seek legal advice 
before deleting any comment or taking action to 
block any user.



First Amendment
Employee Conduct

What options does a public employer 
have to regulate employee speech on 

social media?



First Amendment
Employee Conduct

Some ideas include:
• Limit use of private 

social media while on 
duty

• Prohibit use of city’s 
logo or letterhead 

• Prohibit employees from 
holding themselves out 
as a spokesperson for 
the city



First Amendment

Do you have a social media policy?

https://www.google.com/url?sa=i&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwjDvdL7xpnbAhVFbK0KHU1dAv8QjRx6BAgBEAU&url=https://www.shutterstock.com/search/prayer%2Bgroup&psig=AOvVaw3XZwHPboM6Z0Tr_39U5VrI&ust=1527086566371948
https://www.google.com/url?sa=i&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwjDvdL7xpnbAhVFbK0KHU1dAv8QjRx6BAgBEAU&url=https://www.shutterstock.com/search/prayer%2Bgroup&psig=AOvVaw3XZwHPboM6Z0Tr_39U5VrI&ust=1527086566371948


First Amendment
Social Media Policy

• Social Media use cannot conflict with or interfere with
duties or performance

• Employees are expected and required to conduct
themselves in a manner consistent with the City’s
policies and standards of conduct

• Prohibit use of City insignia, logos, equipment, or City
work sites

• When posting on behalf of the City, employees act within
the policy regarding use of City social media accounts

- Don’t have one? Get one.

• If employee posts any information relating to City,
he/she must make it clear the views are solely the
employee’s; not the City’s

https://www.google.com/url?sa=i&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwjDvdL7xpnbAhVFbK0KHU1dAv8QjRx6BAgBEAU&url=https://www.shutterstock.com/search/prayer%2Bgroup&psig=AOvVaw3XZwHPboM6Z0Tr_39U5VrI&ust=1527086566371948
https://www.google.com/url?sa=i&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwjDvdL7xpnbAhVFbK0KHU1dAv8QjRx6BAgBEAU&url=https://www.shutterstock.com/search/prayer%2Bgroup&psig=AOvVaw3XZwHPboM6Z0Tr_39U5VrI&ust=1527086566371948


First Amendment
Social Media Policy

(A) “Social Media” includes various forms of discussion and
information sharing tools including social networking, blogs,
video sharing, podcasts, wikis, message boards and online
forums. Technologies include picture and video sharing, wall
postings, e-mail, instant messaging, and music sharing, to name a
few. Examples of Social Media applications include, but are not
limited to, Google and Yahoo Groups, Wikipedia, My Space and
Facebook, YouTube, Flickr, Twitter, LinkedIn, and blogging.

(B) City Time and equipment should not be used for updating 
social media sites, including updating personal pages or profiles. 
Time spent on social media sites should be limited in the same 
manner as time spent on the telephone or internet when 
conducting personal business.



First Amendment
Social Media Policy

(C) Employees may not use the City’s logo, letterhead or other
identifying material including pictures of themselves or co-
workers wearing or displaying the City’s logo.

(D) Employees may not post discriminatory, defamatory, libelous
or slanderous comments when discussing the City, its governing
body, supervisors and employees.

(E) Employees must comply with City policies and personal sites
may be monitored to determine compliance with City policies.

(F) Employees who fail to follow the policy regarding social media
may be subject to disciplinary action, up to and including
termination.



• Conduct a thorough investigation

• Was the employee posting to social media as a private citizen or public employee? 

• If post not made pursuant to employee’s official 
duties, was the employee speaking on a matter of 
public concern? 

- If no, then no cause of action
- If yes, possibility of a claim arises

• If post made pursuant to employee’s official duties, was the post accurate? Did it 
comply with city policy?

• Whether post was made as a citizen or employee, did it reveal confidential or sensitive 
information?

• Did the post incite violence or was it harassing or discriminatory? 

First Amendment Review



Screening of 
Applicants



Screening of Applicants

According to a poll conducted by CareerBuilder, 51% of employers who
research job candidates on social media said they’ve found content that caused
them to not hire candidates.



Screening of Applicants

• Most common reasons to pass on a 
candidate included:

➢Candidate posted provocative or 
inappropriate photographs or 
information – 46%

➢Candidate posted information about 
them drinking or using drugs – 41%

➢Candidate bad-mouthed their previous 
company or fellow employee – 36%



Screening of Applicants

• More likely to hire, including:

➢Great personality

➢Professional qualifications

➢Professional image



Screening of Applicants

A Carnegie Mellon
University experiment
found that search of
social media sites led to
discrimination against
otherwise qualified
candidates.



Screening of Applicants
•Texas – may require employees to

provide passwords and accounts

•Be careful about googling
applicants – could learn
information that could lead to
discrimination claims (religion,
age, national origin, disability,
etc.)

•Check social media after
interview

• If 3rd party is conducting the
search – remember the Fair
Credit Reporting Act obligations



Screening of Applicants
•Don’t substitute a check of social media for traditional 
background checks, professional references and work 
history 
➢Can be false identity/spoofing
➢Inaccurate information



Screening of Applicants

A job applicant tweeted:

“Cisco just offered me a job!  Now I have to weigh the utility of a 
fatty paycheck against the daily commute to San Jose and hating 
the work.”

The tweet caught the attention of a Cisco partner who responded:

“Who is the hiring manager.  I’m sure they would love to know 
that you will hate the work.  We here at Cisco are versed in the 
web.”

Example



Public Information Act



• “Public Information” is information that 
is written, produced, collected, assembled, 
or maintained …in connection with the 
transaction of official business:

➢ By a governmental body;

➢ For a governmental body; or

➢ By an individual officer or employee of a 
governmental body in his/her official 
capacity and the information pertains to 
the official business of the governmental 
body.

Public Information Act



Are posts made to a city’s
official Facebook page subject
to the Public Information Act?

Yes. Copies of posts to a city’s
official Facebook page may be
requested under the PIA.

Public Information Act



Open Meetings Act



• If the Act applies, then at a minimum an agenda
must be posted 72 hours in advance, and the
meeting must be open to the public.

• Communications between a quorum of a city
council about public business, even if done
online, can constitute a “meeting” to which the
OMA applies.

Open Meetings Act



• Online communications between a quorum 
could constitute an OMA violation.

• It is not even necessary that 

the online communications be

directly between the city council 

members in order to trigger the

OMA.

Open Meetings Act



Questions?


